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A. GENERAL ENVIRONMENT

1st. (1) Introduction

Israel's population, which at present has grown to over 6,000,000 from 650,000 in 1948, is increasing from year to year.
 The increase is natural and lately has been due to a high rate of immigration mainly from the former Soviet Union. Immigration of Jews from the former Soviet Union over the past 10 years has been a transfer of population of almost 1 million people. These immigrants, many of whom are engineers and scientists, have been successfully absorbed into the Israeli society and economy.

Israelis have an extremely high level of education due in a large part to the influx of the immigrant population and as a result of an excellent system of higher education. This all together with the fact that there is a very high level of cooperation and activities between Israeli universities, industry and the Israeli Defense Forces has made Israel a world leader in advanced technologies.

Israel is a democratic republic. The parliament has 120 deputies chosen under a system of proportionate representation. A cabinet and a directly elected Prime Minister govern the country. The head of state is the President with a basic ceremonial function.

Israel is party to a free trade agreement between it and European Union and a free trade agreement with the United States. Under the terms of the agreement with the industrial European Union, products are completely exempt from customs duties. The agreement with the U.S. provides for the total elimination of all trade barriers.

Israel is quite attractive to the foreign investor. It is clear that a foreign investor can obtain the very high technological and industrial standards in Israel at a cost less than in Europe or the United States.

A. (2) Attitude of the Israeli Government towards foreign owned or foreign directed enterprises.

Throughout its short history, Israel has done its best to encourage foreign investment. It has long been the policy of Israel to encourage the foreign investor. Israelis understand that foreign investment will improve the economy and the standard of living of the population, meet the costs of improving infrastructure, and provide work and homes for immigrants. foreign investment.

There are practically no restrictions on foreign ownership other than in the defense industries and banking where permission is necessary. The many multinational companies with subsidiaries in Israel evidence this. There are no laws requiring Israeli management or directors or Israeli participation in ownership. A foreign investor may freely invest in real property.

1st. (3) Investment Incentives

Israel has many investment incentives. All of these incentives are available to foreign enterprises. The Capital Investment Encouragement Law provides procedure under which a company may be classified as an "Approved Enterprise". 
 Once such approval is obtained, many benefits flow from it. Such benefits can result in considerable tax relief as well as investment grants. The Industrial Encouragement (Taxes) Law
 provides benefits for industrial companies as defined therein. Financial aid for research and development up to 66% of its costs can be financed by government grants which is subject to approval by the Chief Scientist of the Ministry of Trade and Industry. The government also provides special incentives to the export industry.  There are special tax deductions, for example, with respect to the amortization of patents. Further incentives could include reduced rent, low interest loans and grants for industrial development. These laws are intended to aid Israel in developing a strong industrial base in export related industry and provide for employment of its citizens.

1st. (4) Foreign Exchange Controls

Most foreign exchange controls have in the past years been almost completely eliminated under reforms enacted by the Israeli government. In some cases a formality remains which must be followed. For all practical purposes, a foreign investor, if he follows the appropriate procedure, may convert local currency, which represents royalties or dividends or other earnings into foreign currency, and repatriate the foreign currency.

1st. (5) Import Controls

Because of free trade agreements with  European Union and the United States, there are almost no import controls, duties and restrictions on trade between Europe and Israel and the United States and Israel. Israel also has trade tariff preference agreements with many countries.

1st. (6) Franchising in Israel

The franchising arrangement is not a common legal framework for doing business in Israel. In order to accomplish the same legal results, an Israeli lawyer would use a license arrangement which could also possibly spell out the terms and conditions of a distribution agreement. He would then add provisions regarding trademark or whatever else was necessary. It would add up to a "franchise" agreement but would not be entitled as such.

B. SUBSTANTIVE LEGAL ISSUES

2nd. (1) Introduction

There is no Israeli franchise law as such.
 Israel has not made any determination that franchising in any way effects the public interest or public welfare, and that there is a cause or need to address any problem that might exist as a result of the inequality of the bargaining power between franchisors or licensors whether foreign or local and licensees in Israel.

Substantive legal issues are determined by the application of the law regarding licensing agreements, the transfer of know-how, patent law, copyright law, contract law, secrecy agreements, and restrictive covenants. Usual franchising involves the grant of a license to the licensee to utilize the licensor's patent, copyright and/or proprietary information, the transfer of technical information and data with rights of distribution of products or services, certain restrictions, and in some but not all cases the use of the licensor's (franchisor's) assets or equipment which may be purchased or leased from the licensor. And, a licensee (franchisee) may be required to invest in facilities by way of lease or ownership.
 Even without a formal franchise law, the usual franchise arrangement and the law governing them in Israel are similar to those in jurisdictions that apply English or American law.  In other words, an English or American lawyer would feel quite at home in Israel dealing with these issues.

Israeli law generally follows the English common law and equity. There are also relics of Turkish law, but more important, Israeli legislation governing contracts which codifies English common law, adopts some American law set forth in the Uniform Commercial Code adopted in many U.S. jurisdictions, and some principals from the German Contract Law.

Other than the law generally described above, Israel has restricted business and trade practices legislation which may determine the validity of a Franchise agreement. This is set forth in the Restrictive Business Practices Law.
 Relevant here is its chapter referring to "Restrictive Arrangements".
 The legislation defines a "restricted arrangement" as one that would reduce competition between the parties to the arrangement or with one who is not a party to the arrangement.
 In addition, the statute sets forth that if the arrangement restricts prices, profits, specifies a division of the market or the quantity or quality or type of assets or services, it will be deemed restrictive.

Relevant to Franchising is that the statute deems not restrictive, an arrangement whose restrictions involve the right to use a patent, trademark, copyright or proprietary right on condition that the arrangement is made between the owner of the right and the party who is receiving the right to use the right, and if the right or asset is subject to registration by law and it is so registered.

One can see the different possible results that would be determined by application of this law to an arrangement involving a patent
 and on the other hand to an arrangement involving know-how and technology which is secret and confidential and not patented. It is difficult to determine the results under this law in the event that the supplier has only a patent pending. It may or may not satisfy the statutory requirement of registration.

One way around this type of problem may be for the licensor-franchisor to create a subsidiary company. Restricted arrangements between a company and its subsidiary are not circumscribed.

Also relevant to Franchising is that the Restricted Practices Law provides that an arrangement between the purchaser of a product or services and a supplier wherein the supplier agrees not to supply the products or services to anyone other than to the purchase, and the purchaser agrees to purchase the products or services only from the supplier is valid provided that both the supplier and the purchaser do not engage in the production of the products or the providing of the services. Such arrangement may be valid for the entire territory of the State of Israel or a portion thereof.

3rd. (2) Exclusive territories

The Restrictive Business Practice Law declares that dividing the market is a restrictive arrangement, but further sets forth that so long as the supplier of products or services and the purchaser do not together engage in production of the products or providing the services, the arrangement is valid for the entire country or a portion thereof.
 Because of the territorial size of Israel, this issue may become relevant when there are sub-franchises.

2nd. (3) Price maintenance

The Restrictive Business Practice Law provides that restrictions on prices demanded, offered or to be paid are a prohibited restrictive arrangement.
 Price maintenance may obviously reduce competition and would therefor violate the statute. Without citing actual circumstances, it would seem clear that a franchisor could control prices by supplying suggested prices and then use practical business and operational methods in order to maintain control. One might be through the exercise of quality control provisions of the agreement between the parties.

2nd. (4) Tying arrangements

A tying arrangement restricts a party to the arrangement and could reduce competition, and thus could violate the Restrictive Business Practice Law. It is doubtful whether such an arrangement would be found to be prohibitive if there were no issue of market control or substantial influence on prices.

3rd. (5) Unfair competition

There is no Israeli legislation other than the Restrictive Business Practice Law involving unfair competition as such. The Restrictive Business Practice Law also treats unfair competition in its provisions circumscribing amalgamation of companies and monopolies (anti trust). Neither, however, is relevant here.

3rd. (6) Restrictive covenants or covenants not to compete

Restrictive covenants or covenants not to compete are generally valid in Israel so long as the terms are reasonable. An agreement not to sell a competing product or distribute and sell outside a proscribed territory and exclusivity during the term of franchise or license agreement are not prohibited.
 Issues can develop regarding an agreement which extends the covenant beyond the term of the franchise or license agreement if the amount of time seems unreasonable.

2nd. (7) Discrimination among licensees, distributors and franchisees

It seems clear that in Israel those licensees, distributors and franchisees that have more bargaining power are able to acquire a better deal. As long as the negotiations are in good faith, the resultant agreement will not be declared invalid because someone else got a better deal. There is no separate law that will protect them.

3rd. (8) Horizontal restrictions

If a horizontal restriction involving pricing, purchasing and the like are provided for in a franchising arrangement, we could without doubt have a restrictive business practice.
 Whether or not it would be actionable could only be determined on a case by case basis.

2nd. (9) Refusal to deal

There is no Israeli law requiring a licensor or franchiser to deal with a particular party who desires to be a licensee or franchisee. There is complete freedom of contract in an instance such as this. This may not be true under the Emergency Laws of the State of Israel where for example a licensor with technology used by the Israel Defense Forces may be require to license another manufacturer, but this is beyond the scope of this subject.

3rd. (10) Restrictions on supply

This is again a matter of contract between the parties. The franchisee has to secure for itself the appropriate terms and conditions to insure that his requirements will be satisfied.

B. (11) Registration and approval of restrictive arrangements

Part C of the Restrictive Business Practices Law provides for an application for approval of restrictive practices to the Court, which the Court will decide after notice, objections in writing and hearing. The statute provides that the Court will base its decision on considerations regarding the public good, and consider whether the benefit of the restrictive practices will out weigh any damage to the public good.
 

The statute requires the Court to consider: (1) efficiency in production and marketing, guarantee of quality or reduction in price, (2) assuring adequate supply, (3) prevention of unfair competition, (4) permitting an arrangement to obtain a supply of products or services on reasonable terms from one in whose possession is a considerable part of the supplies or to obtain a supply to one who has a considerable part of the purchasing power, (5) preventing harm to local industry important to the Israeli economy, (6) the creation of unemployment as a result the closure of plants or reduction in employment if the restrictive practice is not approved, and (7) reducing the balance of payments of the State of Israel by reducing the price of imports or by increasing exports.

It is important to note that the statute provides an exemption from obtaining approval for an arrangement that insignificantly restricts competition.

B. (12) Standard contract terms

Israel has standard contract legislation the purpose of which is to protect against a party with substantially greater bargaining power, The Standard Contract Law could possibly protect a franchisee against a franchisor who insists on unfair terms and conditions.  The law provides that a party can apply for relief. On the other hand, a party using a standard contract as a franchisor can apply in advance for approval and a declaration that its terms and conditions are not oppressive.

C. FRANCHISE AGREEMENTS

4th. (1) Contract term

There is no specific Israeli requirement involving the term or period of an agreement. This is a function of the needs of the parties to the agreement and their bargaining power. It would seem that if a franchisee must invest substantially in plant or facilities, then it would desire a term long enough to right off his investment. If the length of the agreement is not set forth, probably either side may terminate on reasonable notice. In the event of a dispute, the Court would likely terminate the agreement on that which it determined would be reasonable terms. There is no known instance where an Israeli Court applied the Rule against Perpetuities to an agreement which did not set forth a termination date.

4th. (2) Transfer of know-how

Agreements dealing with the transfer of know-how can be very sophisticated in Israel due to the fact that Israel is such a leading center for high tech companies developing all classes and types of technology. Know-how may be transferred by a license agreement transferring know-how and technology. Know-how may be transferred by an agreement of sale transferring the ownership of the know-how, and know-how may also be transferred through technical assistance agreements. If the franchise involves the transfer of a large amount of know-how and also includes the training of the franchisee's personnel, the arrangement would probably out of necessity include not only the license agreement but a technical assistance agreement as well. 

If the know-how and technology has been patented, then the license agreement would license the patent to the licensee or franchisee. In the event there is no patent protection, then the licensee would obligate the licensee to protect the know-how from disclosure. Intellectual property rights not protected have always a risk of disclosure, and the franchisor is well advised to protect itself by having the licensee undertake a secrecy agreement which are enforceable in an Israeli Court. This is discussed further in the section "Covenants not to compete".  

4th. (3) Royalties or technical assistance and management services

Royalties as well as technical assistance and management services are a matter of contract. A foreign franchisor licensor may require royalties and after completing the appropriate procedure convert the royalties from local currency to foreign currency and repatriate the funds.
 The usual license agreement contains a provision for down payment and royalties. Where the initial investment of the licensee is large, a down payment may not be required. If the know-how is sold, the purchase price may be in a lump sum or paid out in installments similar to royalties.

Technical assistance and management service fees are usually set forth in a separate contract. These item are decided on a case by case basis. Funds derived from these fees may be repatriated.
 Both royalties and technical assistance and management service fees are subject to Israeli taxation.

4th. (4) Grant back of know-how improvements

A grant back is a matter for the parties to negotiate and decide. No Israeli law restricts this. There is a usual provision in a license agreement, and usually the licensee insists that any improvement by the licensee of the licensors know-how be granted back to it without fees or charges. Furthermore, it is usual for the licensor to have the right to patent the improvement and license others. The licensor, in other words, becomes the owner of the improvement. The licensee who improves can use the improvement royalty free, but usually receives no other benefit therefrom.

4th. (5) Restriction of source materials

A contractual provision requiring the purchase of source material could offend the Restrictive Business Practice Law.
 However, if, for example, the operation of the facilities of the licensee depends on certain source material not readily obtainable in Israel, there would probably be no restrictive business problem. A problem could arise if the source material is available in Israel. Then a refusal to purchase the Israeli materials may restrict competition. 

C. (6) Exclusive territories

An Israeli Court will enforce exclusivity and an exclusive arrangement can be drafted so as to not offend the Restrictive Business Practice Law.
 There are instances where a foreign franchisor will enter into a master franchise for the entire territory of the State of Israel. Then the franchisee, which is an Israeli legal entity, controlled or not controlled by the foreign franchisor, sub franchises throughout the territory. A franchise could also provide for a non-exclusive territory. This is really a matter of contract and is decided on a case by case basis.

C. (7) Submission of disputes to a foreign court

Parties to a franchise agreement may agree on the exclusive jurisdiction of a foreign court in a jurisdiction clause in the contract. A foreign franchisor may desire that all claims against him or instituted by him be heard in a tribunal in which he feels at home. In most cases there would be no issue of Israeli public policy, and an Israeli Court would recognize such a provision.
 Similarly, an Israeli Court will enforce a foreign judgment or foreign arbitration award.

C. (8) Application of foreign law

This is again a matter for the contracting parties to decide. Where the parties have agreed upon a foreign law be applicable, an Israeli Court will usually apply such law.
 An Israeli Court might apply foreign law where the parties have not specified which law is applicable. If the Court finds that most of the contacts regarding the performance of the agreement and the subject matter of the agreement are abroad, it would on the application of the foreign party apply the foreign law. Practically, in a license or franchise arrangement with a foreign franchisor and a local franchisee most contact will be in Israel and local law would be applied.

C. (9) Ownership of know-how  

An owner of know-how may have its title and its right to it protected by statute as the patent laws, or he may have a proprietary right to know-how which is not protected by statute. Non statutory know-how has to be protected by the owner by keeping it a secret. A trade secret would be recognized and enforced by an Israeli Court.
 If the trade secret comes into the public domain than it would no longer be protected and the owner's title or right of ownership would not be enforceable. An infringement of his know-how as distinct from a patent would not be actionable.

C. (10) Expiration of agreement

The expiration of a franchise or license agreement can depend on many factors. There is no specific Israeli requirement involving the term or period of an agreement. As stated above, it would seem that if a franchisee must invest substantially in plant or facilities, then it would desire a term long enough to right off its investment. If the length of the agreement is not set forth, probably either side may terminate on reasonable notice. In the event of a dispute, the Court would likely terminate the agreement on that which it determined would be reasonable terms. 

Aside for the above, it would seem appropriate for a license of a patent to expire on the date the patent expires as there is nothing left to license.

C. (11) Sales quotas and minimum sales quotas

Sales quotas may be extremely important to a franchiser who does not want to be tied to a franchisee that is not performing well. The licensor can protect itself if it and franchisee agree to minimum sales quotas. Contract law governs this, and if the parties agree that on certain conditions the agreement may be terminated, and one of those conditions is the failure of the franchisee to meet the required minimum sales quota, then the franchiser has an option to cancel the agreement.

C. (12) Covenants not to compete

Undertakings not to compete are dependent on the bargaining power of the parties to the franchise arrangement. A licensor may be willing to do business with an established large business enterprise and require much less from it than a start-up type of franchisee. While the Restrictive Business Practices Law prohibits limiting competition it certainly permits it in many situations. 

The only way a licensor may be willing to do business may be with a licensee who is ready to sign a covenant not to compete. A franchiser may also require that the covenant extend beyond the period of the franchise. If reasonable an Israeli Court would sustain such a prohibition.

Secrecy agreements must be considered together with a covenant not to compete. In many ways a franchisor can reach the same results with an undertaking of secrecy and confidentiality. If upon transfer of know-how, the licensee is obligated to maintain the trade secrets of the licensor in secrecy for many years, this might in effect bar the licensee from a competing business if the products and or services are the same or similar.

C. (13) Official language of the agreement.

The parties can agree to write the agreement in any language. However, there may be instances when the document must be submitted to an institution or governmental authority or to a Court and then will have to be translated. The official languages of Israel are Hebrew and Arabic,
 but English is the preferred language when Israelis draft international documents. It is preferred because it is the international business language, the foreign business executive usually has command of English or he can have it easily translated into his own language. Israeli lawyers, judges and business executives by and large can read, write and speak English. 

C. (14) Resale price maintenance

Section 2 (a) of the Restrictive Business Practices Law declares that an arrangement in which a restriction concerns the price that is demanded, offered or to be paid is a restrictive and prohibited. If the franchiser requires resale price maintenance, and the arrangement restricts business competition in a significant manner, then it is suggested that the parties seek registration and approval under the provisions of Part C of the Restrictive Business Practices Law.

C. (15) Tie-in of products to services

A tie-in of products to services especially if not connected with the franchise itself would probably be considered restrictive. It is doubtful whether such an arrangement, if related to the products and services of the franchise, would be found to be prohibitive if there were no issue of market control or substantial influence on prices or on competition by a foreign product with a local Israeli product.

C. (16) Restrictions on local party, sale of business, transfer of franchise.

There is no Israeli legislation on this subject, and thus contract law governs the matter generally. The parties are free to make the kind of agreement that they want. It would seem normal for the franchiser to restrict the assignment and transfer of the license or franchise. A right of first refusal to the franchisor, or provisions regarding the acceptability of the proposed transferee of the business or franchise are appropriate and sustainable. Absolute restrictions in the agreement relating to assignment, transfer or sublicense are valid.

C. (17) Restrictions on local party, transfer of shares in a corporate franchise

Restricting share transfer as well as the issuing and allocation of shares is another way for a franchisor to control the effective transfer of the business or franchise. This element of control is often overlooked, and in order to avoid restrictions on assignment or transfer of the franchise, the original franchisee simply sells his shares in the franchisee company. 

There are two ways to approach this problem. The agreement between the parties can provide for termination of the franchise on the sale, transfer or other disposition of any shares or 10% of the shares (or whatever) of the franchisee company. If the franchise is not a company and is a partnership, a similar provision has to be set forth in the agreement between the parties. And, in any event, if the franchisee is not a company, the agreement of the parties should state that the franchise will not form a company to hold the franchise except on the terms and conditions acceptable to the franchisor which should be fully set forth and on breach thereof, the agreement will be terminated.

C. (18) Collective advertising

This is a matter for the parties to mutually agree upon. This can be included in the agreement between the franchisor and franchisee or may be a separate agreement between the franchisor and one or more franchisees.

C. (19) Guarantee of corporate franchisee obligations by individual shareholder

Of course, the parties can agree to such an arrangement, but it is not usual in Israel. The guarantee may be a bank guarantee or may be a document signed by the shareholder(s) undertaking to guarantee all the obligations of the franchisee corporation.

C. (20) Franchisor's vicarious liability for acts of the franchisee

Aside from questions of product liability, if there is no agency relationship or employer and employee relationship, the franchisor would normally not be vicariously liable for acts of the franchisee. If the franchisor is involved in the operational activities of the franchisee and has a measure of control over the franchisee's operations, then there could be a problem of liability.

The franchisor can help eliminate its exposure by requiring terms and conditions in the agreement with the franchisee clearly setting forth that both parties are independent contractors and that the franchisee is not the agent or employee of the franchisor. Furthermore, the franchisor may require from the franchisee to obtain insurance coverage for vicarious or other liability, and that the franchisor be set forth as a named insured on the liability policy. The insurance industry in Israel is well developed and highly sophisticated, and it can provide a foreign franchisor through the franchisee or directly with any type of coverage needed.

C. (21) Termination, cancellation or non-renewal of the contract

There is no separate Israeli law regarding termination, cancellation or non-renewal of agreements. Suffice it to say that the general contract law is applicable. In drafting a franchise agreement, an Israeli lawyer considers the same problems and issues as a British or American lawyer would, and in the event of a dispute and litigation, the results would probablybe similar to the results in a tribunal in the United Kingdom or America.

The parties can mutually agree on the period of the agreement. If the length of the agreement is not set forth, either side may terminate on reasonable notice. In the event of a dispute, the Court would likely terminate the agreement on that which it determined would be reasonable terms. The parties may also agree on conditions which would give either party a contractual right to terminate such as failure to meet minimum sales or the appointment of a receiver. The parties also may have the right to terminate founded in contract law with respect to breach of the agreement.

The parties should agree on renewals, automatic renewals and notices and when they should be tendered.

C. (22) Specific protections or safeguards available to the franchise

There is no Israeli legislation which protects a franchisee as such.  Some jurisdictions by statute prevent a franchisor from requiring from a franchisee a restriction regarding any change in management or the sale of shares of the franchisee corporation or requiring a waiver or an estoppel by agreement.
 In Israel the franchise has to rely on the Restrictive Business Practices Law or on the Standard Contract Law.

D. TRADEMARKS

5th. (1) Trade and service marks

The registration provisions of the Trademark Ordinance are available to anyone who wants the exclusive right to a trademark with respect products he manufactures or deal in. This law also applies to services. Registration is valid for seven years and may be renewable for fourteen-year periods without limitation. An application to cancel the trademark registration may be made by reason of non-use. Non use for two years may be enough to sustain an application for cancellation.

5th. (2) Registration procedures

A party must file an application with the Registrar of Trademarks. An opposition to the trademark registration must be filed within three months of the date of publication of the application. One may appeal the decision of the Registrar to the Court.

5th. (3) A licensee's rights and restrictions

An owner of a trademark may license its use to another, but in order for such a license to be valid, it must be registered with the Registrar of Trademarks. The application to register a license must set forth the license agreement and any and all restrictions on its use by the licensee. The licensee will have the rights set forth in the license agreement, which are approved by the Registrar.

5th. (4) Protection of marks

A party who owns a registered trademark can file a claim against one who is infringing his trademark rights. The registration is prima facie evidence of the validity of the trademark.

There is also the possibility of a claim alleging the infringement of an unregistered trademark under the passing-off section of the Torts Ordinance.

5th. (5) Rights of a foreign trademark holder

If the foreign trademark is registered in Israel, its holder will be entitled to the same rights and protection as an Israeli. A foreign trademark may be registered in Israel so long as Israel and the foreign country involved have an agreement regarding trademarks or the foreign country is a signatory to the 1883 Paris Convention. In such cases the foreign trademark holder can file a claim under the provisions of the Trademark Ordinance for improper use and infringement.

E. QUALITY CONTROL AND PRODUCTS LIABILITY

6th. (1) Quality Control

Many franchisors insist on some type of quality control. The importance of this issue depends on the products or services involved. In some instance this can be of critical importance to the franchisor. Quality control can take many forms. At the very least it will involve periodic tests and/or inspections and the right to disqualify or turn back the products or services subject to the quality control. There is no specific law prohibiting a franchisor from imposing unreasonable standards of performance upon a franchisee, except possibly the Standard Contracts Law, and the franchisee has to take care to protect itself from unreasonable standards in the contract with the franchisor.
 Too much control can influence the franchisor's liability as either a "principal" or "employer" of the franchisee.

6th. (2) Product liability

The Israeli Defective Products Law imposes almost strict liability standard with respect to personal injury caused as a result of a defect in a manufactured product.

Suffice it to say, this subject must be adequately covered in the franchise agreement, and together with this, the issue of insurance coverage, the amount and who is to pay for the insurance coverage should be set forth.

7th. CONSEQUENCES FLOWING FROM THE FORM OF THE BUSINESS ORGANIZATION EMPLOYED

F. (1) Direct Licensing

This option avoids all consequences of having a local business organization in Israel.  Here the franchisor would license one or more than one independent contractor franchisees in Israel. They would conduct all business operations in Israel and the franchisor's home organization would have minimal or no contact with Israel. This set up would work well if only a licensing framework were involved along with technical assistance. It probably would work badly if the franchisor would want some real control and supervision.

7th. (2) Foreign Branch

A foreign company may establish a branch in Israel. In order to do so, it must register as a foreign company under the provisions of the Companies Ordinance.
 A foreign branch must appoint an agent for service of process, and file its incorporation documents with the Registrar of Companies in Jerusalem, and it must file an annual balance statement. These are similar to the requirements of an Israeli company.

There is no minimal capital requirement as this is governed by the country where the foreign company was established. It may have non-resident officers and employees.

For all practical purposes a foreign branch is the foreign company registered and authorized to business in Israel. If it does business, its Israeli source income will be taxed under the Israeli tax laws. If there is any chance of a dispute as to which income is Israeli based and which is not, this type of framework may not be desirable as Israeli taxes are in most cases considerably higher than foreign taxes.

Liability issues most also be taken into consideration. In the event of any claim or litigation, a foreign branch places the franchisor itself under Israeli jurisdiction.

6th. (3) Subsidiary

Establishing a subsidiary company would seem to be the preferable way for the franchisor to create an organization to do business in Israel. The fanchisor itself is not subject to direct taxation, liability issues are easier to solve, and there is a local framework through which the franchisor can operate its business. Also, ownership would be more flexible. Shares may be held by the franchisor and its local operator.

Incorporation in Israel is simple. The Companies Ordinance requires for a private company, at least one director and two shareholders. There is no law restricting foreign shareholders and the minimum capital may be nominal.

Directors are liable for their misdeeds and owe a fiduciary duty to the company.
 The transfer of shares of a private company, as distinct from a public company with shares traded on the stock exchange, is subject to approval of the Board of Directors.

7th. (4) Joint Venture

The joint venture is the well established legal framework in international business for a foreign company together with a local enterprise to enter into a project in the local firm's jurisdiction. If the franchisor has a local Israeli partner or operator, it should consider this framework.

The well advised foreign franchisor should together with the local firm first set up a joint venture agreement which sets for the rights, obligations and duties of all the parties. Typically such an agreement calls for the establishment of a local subsidiary. The agreement should set forth all the terms and conditions for the performance of the venture. It should describe the agreed upon provisions of the Memorandum and Articles of Association of the local Israeli company. The parties should agree on who will be directors and officers authorized and issued shares, and criteria for dividends. 

It would clear that a joint venture could be an agreement between the franchisor and more than one party that would join as the franchisee. Equally as clear is that the franchisor could also be a shareholder of the joint venture company established under the terms of the joint venture agreement.

6th. (5) Holding companies

The utilization of a holding company may be considered in establishing a full legal framework for a franchisor who wants to be involved with the franchise operation in Israel or for a franchisee who wishes to obtain a franchise for all of the territory of Israel. In either case, the franchisor or the Israeli franchisee might establish a holding company in Israel. (The franchisor could also do this outside Israel.) In either case the franchisor would grant a franchise or license to the holding company with the right to sub-franchise or sub license. In this manner the license is transferred from the transfer to the holding company which in turn establishes subsidiaries to whom it grants sub licenses. A holding company might together with the franchise operators hold shares in the subsidiaries. Each operator would operate through a separate subsidiary in a prescribed market or territory.

G. TAXATION

Even a partial treatment of Israeli taxation is way beyond the scope of this subject.  At present, Israel has four laws covering taxation of income. They are the income tax ordinance, the Income Tax Law (1985), the Capital Investment Encouragement Law (1959), and the Industry Encouragement Law (Taxes) (1969). There are other statutes covering certain aspects of taxation not relevant here.

In general, under the Capital Investment Encouragement Law an "approved enterprise" has tax relief by way of a reduced company tax and tax on dividends. Industrial companies and hotels as defined in the law are also entitled to tax relief. Interesting to a foreign franchisor and his Israeli franchisee is that under the provisions of the Industry Encouragement Law (Taxes) (1969), 12.5% of patent and know-how costs may be amortized annually
.

In general, dividends received by an Israeli company from another Israeli company are tax exempt if the company tax was paid on these earnings. Under certain circumstances where there has been a significant investment by foreigners, the tax reporting may be in U.S. Dollars.

Foreign residents are exempt from certain taxation as well as tax reporting, e.g. interest on non Israeli currency deposited in an Israel Bank, exchange gains on loans and on capital gains calculated on cost of shares in an Israeli company. 

Royalty payments as well as interest dividends or salary paid to a non resident does not have to file a tax return if the income tax was deducted at source which as far as the foreign resident is concerned, is considered the final tax due.

By 1996 Israel had signed anti double taxation treaties with 23 countries which are: Austria, Italy ,Ireland, U.S.A., Belgium, Great Britain , Jamaica, Germany, Denmark, South.Africa, India, Netherlands, Hungary, Japan, Norway, China, Singapore, Poland, Finland, Czechoslovakia, France, Canada and Sweden




�  At present about 60,000 immigrants arrive in Israel each year.


�  Encouragement of Capital Investment Law 5710-1950


�  Encouragement of Industry Law (Taxes) 5729-1969


�  See Foreign Currency Control Law, 5738-1978, which governs the activities of the Bank of Israel. Under this law, the Controller of Foreign Currency of the Bank of Israel promulgates regulations governing foreign currency. See Id.,Section 9. Grant of Permits


�  There is no Israeli franchise legislation and no reported case law.


�  For a contrary view see the legislative findings of the State of New Jersey, U.S.A. on this subject which are set forth as follows:


"The Legislature finds and declares that distribution and sales through franchise arrangements in the State of New Jersey vitally affects the general economy of the State, the public interest and the public welfare. It is therefore necessary in the public interest to define the relationship and responsibilities of franchisors and franchisees in connection with franchise arrangements "N.J.S.A. 56:10-2 For the  purpose of setting forth examples and for perspective, throughout this writing comparisons will be made between Israeli law the New Jersey "Franchise Practice Act", N.J.S.A. 56:1-1 et seq. 	


�   Compare this description with the New Jersey statutory definition of a Franchise which is  as follows:


'"Franchise"  means a written arrangement for a definite or indefinite period, in which a person grants to another person a license to use a trade name, trade mark, service mark, or related characteristics, and in which there is a community of interest in the marketing of goods or services at wholesale, retail, by lease, agreement, or otherwise". N.J.S.A.56:10-3.


�  A Canadian, South African or Australian, and probably an Indian lawyer would also feel at home.


� For example, as in the German law, Israeli law requires that negotiations and the agreement be performed in good faith. See Law of Contracts (General Part) 5733-1973, Articles 12 (negotiation) and 39 (performance).


�  Restrictive Business Practices Law (5748-1988)


� Id., Chapter B


�  See Id., , Section 2. (a) which states:


"A restrictive arrangement is one made between persons conducting businesses, according to which at least one of the parties restricts himself in a 	way that could obviate or reduce the competition in business between him and the other parties to the arrangement, or some thereof, or between him and a person who is not a party to the arrangement." (Please note that this is not an official translation.)


For a review of the entire statute on the Internet, please see www.antitrust.gov.il/index.asp


�  Id., Section  2. (b)


�  Id., Section 3.(2)b.


�  A patent registered under the Patent Law is valid for 20 years.


16. Restrictive Business Practices Law (5748-1988) Section 3.(5).





� Id., Section 3.(6)


�  Id., Section 3(6)


�  Id., Section 2.(b)(1)


�  Id., Section 14. (A). Also see N.J.S.A. 56:10-4.a, and see note 25 infra.


�  Restricted Practices Law   (5748-1988),Section 3.(6)


�  Again, it is worthwhile to compare N.J.S.A. 56:10-7, Prohibited Practices


�  Restricted Practices Law   (5748-1988), Part C, Sections 7,8 and 9.


�  Id., Section 10


�  Id., Section 14. (A) and note 20 supra. Section 14 A of the statute says:


	"If the Director is convinced, according to the application of a party to a 	restrictive arrangement, that the arrangement restricts business competition in 	an insignificant manner, he may, with an argued decision, exempt the parties to 	the arrangement from the obligation to obtain approval of the Court for the 	arrangement." (Please note that this is not an official translation.)


 Also see N.J.S.A. 56:10-4.a. There the statute states that it applies 


"...(2) where gross of products or services between the franchisor and franchisee covered by such franchise shall have exceeded $35,000.00 for the 12 	months next preceding the institution of suit pursuant to this act."


�  See Standard Contract Law 5743-1982. This statute will prevent the insertion of unreasonable provisions such as waiver of claims or unreasonable standards of performance. Compare N.J.S.A. 54: 10 -7 and 7e.


�  See note 4 supra.


�  See note 4 supra


�  See Paragraph G.  infra.


�  Restricted Practices Law (5748-1988), Section 2.(a).


�  See Id., Section 3(6).


� Civil Procedure Code, Rule 5.See also C.A. 5666/94 Salim Sankry v. Julius Blum, Padi, 50 (4) page 73. Motion for Leave to Appeal 102/88 Madanie Avaz Hacesef Ltd. V. Cent d'or S.A.R.L. Padi,  42 (3) page 201. 


�  Foreign Judgements Enforcement Law, 1958, Article 3.


� CA 352/87 Greyfine Corp. v. Cur Sahar Ltd, Padi, 44 (3) page 45, states that Israeli Courts will enforce foreign substantive law as agreed upon in a contract, but in order to facilitate the trial, Israeli procedure law will be applied.


� C.A. 2600/90 Elite Israeli Chocolate Industry v. Jacob Saranga, Padi 49 (5) page 796.





 36  Of course, an infringement would be actionable if the one who has allegedly infringed unlawfully caused the trade secret to come into the public domain.


37   C.A 239/92 Eged Cooperative v. Issac Mashiah and 13 others, Padi, 48 (2) at 66.


�  See the Ordinance of Law and Administration, 1948; Hebrew and Arabic are the official languages of the State of Israel.


�  See paragraph B. (11) supra.


�  See Law of Contracts 5733-1973, Article 40. In order to aid the draftsman of an Israeli 	franchise agreement  it is worthwhile to compare N.J.S.A. 56:10-6 which 	states:


	"It shall be a violation of this act for any franchisee to transfer, assign or sell a 	franchise or interest therein to another person unless the franchisee  shall first 	notify the franchisor of such intention by written notice setting  forth in the 	notice of intent the prospective transferee's name, address,  statement of 	financial qualification and business experience during the  previous 5 years.  	The franchisor shall within 60 days after receipt of such  notice either approve 	in writing to the franchisee such sale to proposed  transferee or by written 	notice advise the franchisee of the unacceptability of  the proposed 	transferee 	setting forth material reasons relating to the  character, financial ability or 	business experience of the proposed transferee.   If the franchisor not reply 	within the specified 60 days, his approval is deemed granted.  No such transfer, 	assignment or sale hereunder shall be valid  unless the transferee agrees in 	writing to comply with all the requirements of  the franchise then in 	effect.'





�  Compare the approach in N.J.S.A. 56:10-7d.


� In order to aid the draftsman of an Israeli franchise agreement  it is worthwhile to compare N.J.S.A. 56:10-5.	


�  See e.g. N.J.S.A. 56:10-7a.


�  Trademark Ordinance (New Version) 5732-1972


�  Id., section 18


�  Id., section 50 et seq.


�  Id., Section 64


�  See Id., Section 64


�  Compare N.J.S.A 56: 10-7e.


�  Defective Products Law 5740-1980


�  Companies Ordinance (New Version) 5743-1983


52  Companies Ordinance (New Version) 5743-1983, article 128.


�  There is no  minimum capital requirement for a private company.


54  Companies Ordinance (New Version) 5743-1983, article 96(27))


55  The articles of incorporation should set forth the necessary procedure for approval of a transfer of shares. See Id., article 52 (a) .


�  Capital Investment Encouragement Law (1959) Article 2 (b)


57  The treaty between Israel and U.S became effective at the beginning of 1995. Israel is limited to a withholding tax of 15% which it may impose on royalties paid by a local licensee to it’s American licensor. See Article 14 (B
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